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SOME OBSERVATIONS ON THE LAW OF 
DOWER IN FLORIDA 


By WILLIAM H. ROGERS of the Jacksonville Bar 
and Former President of the Florida State 
Bar Association 
The origin of dower is obscured in antiquity. Its origin may be Norman, Danish, 
Saxon or otherwise. The very earliest law writers treat of dower as already thoroughly 
established. Such ancient English authorities as Glanville, Fleta, Bracton, and Littleton 
all treat of the subject of dower without the slighest reference to its source or origin. 


In the early days, there appear to have been five distinct types of dower, 


(1) ad ostium eeclesiae (dower assigned at the door of the church at the time of 
espousal ) ; 


(2) ex assensu patris (dower assigned by the prospective heir, out of his father’s 
estate, by the father’s consent, at the time of marriage) ; 


(3)  rationabile dos (common law dower upon the death of the husband) ; 


(4) de la pluis beale (a special dower, “of the most fair,” to preserve “Knight 
service”) ; 


(5) dower by the custom (thus in certain shires, the dower was a one-half interest 
and in others the whole estate). See 3 Reaves’ History of the English Law, vol. 3, 
pp. 524-5. 


Glanville indicates that probably the earliest type of dower was dower “ad ostium 
ecclesiae.” Acceptance of dower “ad ostium ecelesiae” in early days barred common 
law dower; and apparently this type of dower may be regarded as the prototype of the 
modern English and American doctrine that an antenuptial agreement may bar dower. 


Many have probably forgotten that the security of dower and its due assignment 
and also the widow’s right of “quarantine” were accorded and confirmed by the Magna 
Charta, granted by King John, and confirmed repeatedly by his successors to the Crown, 
and by Parliament. Bracton wrote that in the earlier days dower was confined to lands 
ot which the husband was seized at the time of espousal. But the Magna Charta seems to 
have extended it, or at least to have confirmed it, with respect to all lands of which the 
husband was seized during coverture. 


DOWER AT COMMON LAW 


Reaves’ History of the English Law indicates that from the 9th year of the reign 
of Henry III, in 1225, the common law of dower is fairly clear and certain. 


There was no dower at common law in personal property. 


There was dower only in those lands of which the husband was seized during cover- 
ture and which the wife’s issue might have inherited. 


The quantity was one-third of the lands. The tenure was for the life of the widow. 
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The wife was without power to release her inchoate dower at common law. Accord- 
ingly joint fines and common recoveries were imposed upon the husband and wife under 
fictitious litigation, to effect the desired result. 


There was no time limit at common law for the widow to elect to take dower, or even 
to enforce her dower rights. In fact, so highly was dower favored at common law that 
it oceasioned Lord Bacon’s famous quip: “The law favored three things—life, liberty 
and dower.” 


PRIOR TO THE PROBATE ACT 


In Florida, since territorial days, dower has been almost entirely a creature of statute. 
Recourse to the common law has been almost never necessary. 


The Florida statutes, prior to the Probate Act, established the following rights: 
(1) Dower in personalty—an absolute one-third interest. 


(2) Dower in lands of which the husband was seized during coverture—a one-third 
interest for life, free and clear of the debts of the decedent, but not free from estate taxes 
and administration costs and expenses. The homestead was subject to dower, 


(3) The right to elect to take a child’s part subject, of course, to the debts of the 
decedent. At an early date the Supreme Court held that a widow might not elect to take 
a child’s part in lands conveyed by the husband in his lifetime, but that in such case she 
would be confined to a life estate. 


(4) The right to certain additional incidentals such as wearing apparel, household 
goods and farming utensils for the support of herself and children. 


(5) The right to elect to take dower instead of inheriting the whole estate when 
there were no children. 


(6) The widow’s so called right of “quarantine,” until her dower was assigned. 


(7) The power to relinquish her right of dower by proper execution and separate 
acknowledgment of the release. 


{8) The time for the widow’s election was one year from the probate of the will 
or the granting of letters of administration, except that election to take dower in lieu 
of the whole estate was required to be made within one year after the death of the husband. 


(9) If there were children, the widow took dower in an intestate estate unless she 
elected to take a child’s part. If there were no children she inherited the whole estate 
unless she elected to take dower. If there were a will she took under the will unless she 


elected to take dower. And she also had the right to elect further to take a child’s part 
in lieu of dower. 


UNDER THE PROBATE ACT 


Under the Probate Act dower in personalty (with one possible exception noted later) 
remains, unchanged, with an absolute right to a one-third interest. 


Dower in lands is enlarged to embrace a fee simple estate, to the extent of a one-third 
interest. 


Seizin of the husband is no longer essential. Mere “ownership” by the husband is 
now all that is necessary. Thus equitable estates and contract rights in lands are now 
included and subject to the wife’s dower. It might be stated, however, that since dower 
in personal property was established by statute, the difference between seizin, as required 
by the former statute, and mere ownership, by the present statute, is of no practical 
importance. 
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The widow still has the same rights to the articles in addition to dower, such as 


wearing apparel, household goods and farming implements, that she had under the former 
law. 


Under Section 28 of the Probate Act, the widow inherits the entire homestead. If 
there be children, she takes a life estate with vested remainder to the children. The 
homestead is exempt. The widow’s right of quarantine is no longer of any importance; 
her inheritance of the homestead completely comprehends the former right of quarantine. 
There is no longer any dower right in the homestead; the widow simply inherits it. 


At first, under the Probate Act of 1933, dower was not only free and clear of debts 
of the decedent but also of estate taxes and administration expenses. Under the amend- 
ment of 1939 it now appears (and I emphasize the word “appears”) to b esubject to estate 
taxes and administration expenses. Whether this amendment subjects dower to the debts 
of the decedent is a most serious and difficult question. I shall come to that later. 


The time for the widow’s election has been slightly reduced, and is now nine months 
from the first publication of notice to creditors. 


Now, the widow either inherits a child’s part or takes under the will, unless she elects 
to take dower. 


The husband may bequeath the exempt personalty. If he does not, the widow inherits 
her share free of the husband’s debts, under the Constitution, or she may take dower in 


same, which may or may not be free of the husband’s debts, depending upon the legal 
effect of Chapter 18,999 Acts of 1939. 


Whether Chapter 18,999 is constitutional in so far as it attempts to make the widow’s 
dower subject to estate taxes and to administration expenses, in connection with the 
exempt personalty, is an open question for the ultimate determination of the courtss. 
There being a maximum of only $333.33 involved, the point is unlikely to reach the 
Supreme Court soon. 


Section 32 of the Probate Act provides that a convicted murderer shall not be entitled 
to inherit from, or take under the will of, the person murdered. This section might well 
have been more explicit and might have expressly covered dower as well as inheritance 
and legacies. But it did not. Accordingly, it will take a court decision to determine 
whether or not dower is impliedly covered by the statute. It is my opinion that dower 
is not barred by this statute. 


Section 163 of the Probate Act provides that legacies and devises to a decedent’s 
widow in satisfaction or in lieu of dower (or of statutory rights in the estate) shall not 
abate until other legacies and devises of the same class are exhausted. It will be recalled 
that the preceding section of the Act sets forth the order in which the assets of the estate 


are ordinarily appropriated for the payment of debts, ete., when there is an insufficiency. 
The order is as follows: 


FIRST: Property not disposed of by the will. 

SECOND: The residuary estate. 

THIRD: Property not specifically devised or bequeathed. 
FOURTH: Property specifically devised or bequeathed. 


No distinction is made in this regard between real and personal property. 


It is my thought that Section 163 will not often come into play to protect the widow’s 
legacy or devise. In practically every case she will definitely know the precise financial 
condition of the estate, and will have time to elect to take dower in all cases where her 
legacy or devise may be in jeopardy. 


= 
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One thing I shall not undertake to do, and that is to tell a gathering of Pinellas 
County lawyers anything about the law of election to take dower by or on behalf of an 
insane widow. The Probate Act does not deal with the point. But every lawyer here no 
doubt distinctly recalls the famous case of First National Bank of St. Petersburg vs. 
McDonald, 100 Fla. 674. 


PARTNERSHIP PROPERTY 


The subject of dower in partnership property is confusing. It exists. But it is 
subject to the paramount equities of the firm creditors and surviving partners. Section 
141 of the Probate Act very largely codifies prior case law on the subject. The surviving 
partners are empowered to settle the affairs of the dissolved partnership, and must 
promptly account to the personal representative of the deceased partner. It is my opinion 
that the surviving partners may sell and transfer all personal assets of the partnership. 
But what sort of a title they can give to partnership real property, vested in the partners 
as tenants in common (as partnership realty almost invariably is) is a matter of doubt. 
Under a bill in equity tor the liquidation of the partnership, a good title could be given 
pursuant to the decree of the court, of course with all necessary parties defendant in 
eourt. Otherwise, my guess is that possibly the personal representative, and the widow 
(before dower assigned), and certainly the heir or devisee would have to join in a ¢on- 
veyanee. All that I have said refers to realty constituting partnership assets. Realty 
held by partners as tenants in common (not being partnership assets) would of course be 
subject to disposition as are all other titles held in common. Even if the statute expressly 
empowered the surviving partners to sell and convey partnership realty, still there would 
always be the ever present question of fact whether the property involved was or was not 
a partnership asset. At best the matter is not clear, and a conservative position is neces- 
sary in connection with every phase of the matter, particularly the making of good title 
to such real property. 


ASSIGNMENT OF DOWER 


Prior to the Probate Act, the various Circuit and County Judges’ Courts of the state 
had jurisdiction to assign power. The main proceeding was presumably to be had in the 
County of the decedent’s residence, but proceedings must be had in every other county 
where lands might lie. 


Under the Probate Act, a complete proceeding is to be had in the County Judges’ 
Court where the administration is pending. It was thought by the Probate Committee 
that the simplicity of appeals to the Cireuit Court rendered it altogether feasible and 
practicable for the petition for assignment of dower to be presented to the County Judge 
who had jurisdiction of the settlement of the estate. This provision of the Probate Act 
avoids the necessity for several petitions in those eases where lands lie in several counties. 
Jurisdiction of the Cireuit Court, except for appeals, was dropped. 


It was discovered upon the enactment of the Probate Act that no provision had 
apparently been made for the recovery of dower in cases where the deceased husband had 
conveyed property in his lifetime without the wife’s relinquishment of dower, especially 
lands lying in other counties. So, in 1935, Section 115 was amended to provide for extra- 
ordinary petitions for dower in such cases in the County Judges’ Court of any county 
where any such lands might lie. 


The mechanics of assignment of dower under the Probate Act are substantially as 
they were theretofore. Mesne profits, however, may now be awarded by the court in the 
proceedings under the Probate Act; and the parties may, if they so agree, themselves 
select the commissioners to set off the dower. Special authority is expressly given for the 
employment of a surveyor if needed. 


It is to be noted that the Probate Act apparently provides an exclusive statutory 
method of assigning dower. However, under decisions in 98 Fla. pp. 276 and 344, 
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rendered prior to the Probate Act, it is believed that if a court of equity takes jurisdiction 
of the estate for some equitable relief, it would no doubt also settle and dispose of all 
matters relating to dower, in accordance with the settled principle of equity jurisprudence 
that equity will settle all controversies rather than leave parties to multiple suits, 


BAR OF DOWER 
The widow’s dower rights may be barred in a number of ways: 


(1) By an ante-nuptial agreement. The Florida Supreme Court has apparently 
uot so held; but the general rule in other states seems clear. 


(2) By failure to elect to take dower within the time limited by law. 


(3) By the foreclosure of a purchase money mortgage or vendor’s lien. In 99 Fla. 
1169, the Supreme Court held the wife not to be a necessary party to such a foreclosure. 
But until the wife has had her day in court, a title pursuant to foreclosure against the 
husband alone is still in doubt; and until the Supreme Court expressly holds otherwise 
I should not regard it as a title “free from reasonable doubts.” 


(4) By foreclosure of a mortgage which the wife had duly executed and acknowl- 
edged. Of course, in this case the wife must be made a party defendant. 


(5) By deed of conveyance duly joined in by the wife. 


(6) By desertion coupled with adultery. The Supreme Court’s decision on this 
point in Henderson vs. Chaires in 25 Fla. is not the most satisfactory. 


(7) By divoree. 
(8) By deed or release executed after the husband’s death, 


(9) By condemnation proceedings, even though the wife be not a party defendant. 
The Florida statutes are explicit that the wife shall not be made a party defendant in 
condemnation suits. See Section 2284 and 5085 C.G.L. 


NECESSARY ACKNOWLEDGMENT TO RELINQUISH DOWER 


To relinquish her dower the married woman is required by Section 5676 C.G.L. to 
separately acknowledge the execution of the release before an authorized officer (here- 
inafter referred to as the notary). This statute has been a fruitful source of litigation 
in Florida for more than a half century. 


Strictly speaking, the law of dower does not comprehend Section 5676 providing 
for separate acknowledgments by married women. But no treatment of the law of dower 
would be complete without at least some brief reference to the case law on this point. 


The reasonably clearly established principles are: 


That the certificate of the notary is a quasi-judicial act; that to give him jurisdiction 
the person acknowledging must appear before him; that when the person acknowledging 
has appeared before the notary, the notary’s certificate is conclusive (in the absence of 
fraud or duress); that where fraud taints the acknowledgment then the certificate can 
be impeached, certainly as affects those taking with notice, but probably not as to pur- 
chasers for value without notice. To establish fraud in such cases, the proof must be “of 
the clearest, strongest and most convineing character.” The testimony of the notary to 
impeach his certificate is inadmissible. Nor can the certificate be impeached by the 
testimony of the parties alone. In 139 So. 189, this rule seems to have been applied to an 
attempted showing that the parties did not appear before the notary. Acknowledgment 
over a telephone, being “without jurisd‘ction,” is void. 


If the foregoing were the only enunciations of our Court the law would be fairly 


ine 


tig 
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clear. But, unfortunately, there are other decisions that cast considerable doubt on vari- 
ous aspects of the matter. 


In McClure vs. American National Bank (1914) 64 So. 427, it was definitely held 
that the assignee of a note and mortgage (without notice) took free and clear of the 


defense that fraud was practiced on the wife in the procurement of the acknowledgment 
of the mortgage. 


In 1920 in Hutchinson vs. Stone, 79 Fla. 157, the court undertook to distinguish the 
McClure case on three grounds: 


(1) That in the McClure case the suit to foreclose was by “an assignee” ; 


(2) That the property involved was the wife’s separate property and not a home- 
stead; and 


(3) That there was some evidence of the acknowledgment of the mortgage by the 
wife and of benefits to her. 


The first distinction may be sound, but probably not in the light of subsequent cases. 
The second is a distinction without a difference (the statute requires the same acknowledg- 
ment in both classes of property). And the McClure case was a plain case of fraud. 


Moreover, the decision in the McClure case was not placed upon estoppel by accepting 
benefits. 


In Morris vs. Shepard, (1932) 139 So. 189, the court held that the testimony of the 
husband and wife to the effect that the wife did not appear before the notary was in- 


sufficient to overcome the notary’s certificate, presumably following Herald vs. Hardin, 
95 Fla. 889. 


In McEwen vs. Schenck (1933), 146 So. 839, a contrary rule seems to have been 
adopted. 


In Flowers vs. Schenck (1933), 148 So. 581, the court reversed the decree of the 
court below upon authority of McEwen vs. Schenck. 


And in Oates vs. New York Life Insurance Company (1934), 152 So. 671, the court 
stated that the McClure case had been qualified by Hutchinson vs. Stone and Flowers 
vs. Schenck. 


To say the least, the state of the law as to proof concerning alleged irregular 
acknowledgments and the legal effect of same, is in considerable confusion. 


Precisely what the law is, it is difficult to spell out from the decisions. The Court 
itself does not seem to have maintained an unvarying position. Moreover, in more than 
one opinion the Supreme Court has had occasion to make the observation that the lower 
court seems to have misunderstood its prior decisions on this point. This state of the 


law is unfortunate; and it is hoped that it may be clarified at the earliest possible 
moment. 


The Oates case is now in the Supreme Court upon the fourth appeal. Upon the 
second appeal it was held that the wife might be estopped to deny the due acknowledg- 
ment of the mortgage, if it appeared that the conduct of the wife indicated that it was 
her intention that the notary’s certificate should be filled out in her absence to the end 
that the loan might be procured. 166 So. 269. 


On the third appeal, 178 So. 570, the court without stating what the facets were, 
held that they did not establish an estoppel in accordance with the abstract rule of law 
laid down in the second appeal. 


The whole subject is now again before the court upon the pending appeal. What 


| 
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will be the outcome of this appeal it would not do to undertake to prophesy. *See note 
at end of article. 


But one inference seems possible from the decision on the second appeal. If the 
rule of estoppel laid down in the second appeal in the Oates case is reaffirmed as the 
law, then a telephone acknowledgment, such as was condemned and held to be void in 
Hutchinson vs. Stone, most likely might be held to constitute the basis of an estoppel 
of a married woman to deny her acknowledgment, on the ground that such words and 
conduct sufficiently evidence her intention that the notary’s certificate should be filled 
out in her absence, in order that the deed or mortgage might be delivered with all appear- 
anees of validity. If any of you encounter a case involving a telephone acknowledgment 
by a married woman, here at least is a fighting point upon which you may be able to 
sustain the instrument. 


I am afraid that I have not been as brief as I promised. But it has taken me this 
long to say “I don’t really know what the law is on this troublesome topic.” 


A BRIEF HISTORY OF SECTION 35 OF THE PROBATE ACT 


In conclusion, I want to state as briefly as possible the history of Section 35 of the 
Probate Act. It is the most amended section of the Act. 


When the bill, which beeame the Probate Act, was introduced in the Legislature, 
Section 35 (the dower section) was so framed as to adopt in theory the Georgia law of 
dower in real estate. It provided that dower should be “one-third part in fee simple of 
the real property, and one-third part absolutely of the personal property, owned by 
the husband at the time of his death.” This phraseology would, therefore, have abolished 
inchoate dower in real property and would have placed real property upon a_ parity 
with personal property in this regard. 


Bear in mind that this did not affect the homestead under the Constitution, nor 
attempt any modification of the manner of its alienation. 


However, the legislative committees of both the Senate and the House demurred, and 
the Probate Committee was obliged to accede to their views. At their express request we 
prepared appropriate legislative forms for the amendment of Section 35, reinstating 
verbatim the phraseology of old Section 5493, C.G.L. But the Legislature did not use 
same. The bill was ineptly amended in the House and the clause which reads “whereof 
she had not relinquished her right of dower as provided by law,” was erroneously inserted 
in the section immediately following the language referring to personal property, rather 
than following the language referring to real property to which it was pertinent. 


Everyone recalls what a stew this caused. A learned text writer wrote pages to 
prove legalistically that this clause would be construed by the courts to relate only to 
realty, and that no right of inchoate dower had been created in personal property 
requiring relinquishment by the wife. He was undoubtedly correct, but for a much 
more realistic reason, and that was that an inchoate right of dower in personal property 
requiring the wife’s relinquishment would have been utterly intolerable and all business 
would have been grievously burdened. Courts ean always find good and sufficient 
reasons to avoid catastrophic results. 


Fortunately, before a horde of widows had time to put on their war paint and 
descend upon the banking system of the state demanding dower in all of the funds 
theretofore paid out by the banks on their respective deceased husbands’ checks (to which 
no release of dower had been appended), the 1935 Legislature averted the impending 
catastrophe by the enactment of Chapter 17171, Acts of 1935, which rectified the error. 


For the time being, all was quiet on the dower front. But 1937 dawned with 
ill omens and evil portents. The historie nationwide debate of the “Court Plan” had 


j 
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hardly begun before what is called “The Stepmother’s Bill” was introduced in the 
Legislature. 


The Probate Committee protested its enactment on two grounds: First, its complete 
undesirability as fair and reasonable law; and, second, that it was inartificially drawn 
and so worded that in certain instances it actually defeated its own evident purpose. 


In providing that the stepmother’s dower should be a child’s part free and clear of 
all debts, costs, taxes and administration expenses, it would frequently work out that 
the stepmother would receive the whole estate to the exclusion of the stepchild or children 
who were evidently sought to be favored by the bill. 


As might be expeeted, when a bill is pending in the Legislature, specially designed 
to benefit the brothers and sisters of a popular senator, particularly under our well 
established “log rolling” system of legislation, the Probate Committee’s words of warning 
went unheeded. The sponsors of the bill did promise to amend same to correct its obvious 


defect; but even that seemed to be too much trouble to bother about; and the bill became 
Chapter 18066, Acts of 1937. 


While World War II was incubating, statesmanship took a holiday, and among other 
things brought forth “Stepmother’s Act” II. The Probate Committee’s protest to the 
Legislature was quite as effective as Great Britain’s recent defense of Poland. But 
just as the war for Poland’s freedom still goes on, so does the battle for stepmothers’ 
rights. 


This latest Act will bear inspection. See Chapter 18999, Acts of 1939, where it is 
provided that the childless stepmother shall receive from the deceased husband’s estate 
a child’s part only, subject ratably to estate taxes and administration expenses, and this 
whether the decedent die testate or intestate and regardless of the provisions of the will. 


The Act is already under attack in the courts. It is obviously an indirect restraint 
on marriage—at least the second marriage, if there be a healthy brood of offspring left 
by number one. But perhaps the Legislature may restrain marriage, possibly without 
limitation. It seems to have done so without successful challenge for many years. It 
prescribes age limits, consanguinity limits, racial restraints, marriage licenses and other 
legal preliminaries, and even goes so far as to limit the number of wives a man can have, 
no matter how many he ean afford. The attack must be upon more fundamental grounds 
than mere restraint of marriage. What the courts will say of its constitutionality, I 
would not undertake to predict. But my notion is that this phase of the Act is not 
unlikely to be declared in conflict with one or more provisions of the State Constitution. 


But if the law is upheld, I should expect antenuptial agreements to increase in 
popularity with widowers contemplating remarriage. In 1937 the framers of this 
legislation took their first shot at dower; in 1939 they attempted not only to limit dower 
but also the remarried widower’s power to make a will. That leaves still unregulated 
ante-nuptial agreements and gifts. This legislative program can not be regarded as 
complete until the widower is forbidden to remarry without his children’s consent. Don’t 
forget the historic precedent of early English law, when it was unlawful for a widow to 
remarry without the consent of the lord of the manor, the penalty being the forfeiture 
of her dower. 


Two more observations upon Chapter 18999, and I am through. The title sets forth 
that one purpose of the Act is to provide that dower shall be subject ratably to the 
debts of the decedent. Note the use of the word “debts.” The body of the Act, however, 
provides not that dower shall be subject to the debts of the decedent, but rather that 
it shall be subject to estate taxes and administration expenses, which are in no sense 
debts of the decedent. If this variance violates Section 16, Article III of the Constitu- 


tion, then make the most of it the next time you have occasion to represent a bereaved 
stepmother. 
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But the most startling thing about Chapter 18999, Acts of 1939, and one that will 


perplex lawyers and vex the Courts until the Supreme Court finally settles the matter, 
is this: 


This most recent amendment of Section 35 of the Probate Act provides that “in all 
cases the portion of the widow, whether said dower, or such child’s part or share under 
the will, shall be ratably liable with the remainder of the estate for all estate and inherit- 
ance taxes and all costs, charges and expenses of administration.” Note that this revised 
dower statute does not, like Section 5494 C.G.L., say that the widow’s dower shall be 
“free from all liability for the debts of the decedent.” 


The question consequently arises wether the widow’s dower is now “in all cases” free 
from, or subject to, the decedent’s debts. 


This question is a most difficult one. The solution of it will require exhaustive 
research. 


The time at my command has not permitted me’to attempt the solution. I simply 
raise the question, and must content myself with the following observations: 


(1) At common law the widow’s dower right in realty, was apparently free and 
clear of debts. I can not even make that statement with assurance. 


(2) The old statute (5493 C.G.L.) relating to dower in lands made no reference 
to the decedent’s debts. 


(3) Under old Section 5624 C.G.L. lands were not to be sold to pay the decedent’s 
debts, until the personalty was exhausted. See also old Section 5629 making real prop- 
erty liable for the debts of the decedent. 


(4) Old Section 5494 C.G.L., creating dower in personalty, expressly exempted 
the dower in personalty from the decedent’s debts. 


(5) Dower in personalty was a creature of statute ,and its exemption from liability 
for debts, estate taxes and administration expenses presumably depended upon the statute. 


(6) The title to Chapter 18999 sets forth that one purpose of the amendment is 
to provide that dower shall be ratably subject to the debts of the decedent. 


(7) The body of the Act is silent as to the decedent’s debts, but it does expressly 
provide that dower shall be ratably subject to estate taxes and administration expenses. 


(8) Query: Does the omission to exempt dower in personalty from the debts, 
leave dower subject to the debts? 


(9) Query: What is the status of dower in real property as regards debts of the 
decedent? Is it any different from that of personalty, because of the different origins 
of dower in the two classes of property ? 


(10) Query: Is Chapter 18999, unconstitutional (a) as regards the stepmother’s 
rights, and (b) because in conflict with Section 16, Article III? 


I regret that I can not give the answers to all these difficult problems. I must 
confess that I did not observe the existence of the various problems inherent in this new 
statute until a few hours prior to this meeting. And so I must content myself with 
bringing these problems to your attention, and expressing the hope that whoever has to 


work out the solution will be able to give it adequate time in exchange for commensurate 
compensation. 


*NOTE: On December 22, 1939, the Supreme Court, in opinion by Mr. Justice 
Whitfield (Justices Buford and Brown dissenting) again reversed the Oates case (N. Y. 
Life Ins. Co. v. Oates et al) and held the wife estopped by her conduct to deny that 
she had duly acknowledged the mortgage of the homestead. 
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NOTES ON INHERITANCE TAXATION 
AND INTANGIBLES 


By ELDRIDGE HART, Winter Park, Florida 


Part Three 


Some of the deep seated concepts of Taxation under the interpretation of the 
Fourteenth Amendment to the Federal Constitution were given a considerable jolt by 
the recent five to four decisions handed down on May 29, 1939, by the U. S. Supreme 
Court in the eases of Curry v. MeCanless (59 S. C. Rep. 900) and Graves v. Elliott 
(59 S. C. Re. 913). 


It had been accepted as almost axiomatic that only the State of decedent’s domicile 
could tax transfers of or succession upon intangibles at death. The exception being a 
provable “business situs” of such intangibles in another State. Such a trend has been 
clearly built up in: Blodgett v. Silderman, 277 U. S. 1; Farmers Loan & Trust Co, v. 
Minnesota, 280 U. S. 204; Beidler v. South Carolina, 282 U. S. 1; Baldwin v. Missouri, 
291 U. S. 586; Rhode Island Hospital Trust Co. v. Doughton, 270 U. S. 69, and First 
National Bank of Boston v. Maine, 284 U. S. 312. 


The extreme importance of these two recent decisions cannot be ignored by Attorneys, 
Bankers, Trust Officers, or Insurance representatives. Existing Trust instruments, Wills, 
Custodian accounts, and the like, should be reviewed in the light of these late cases, to 
say nothing of the imperative need of observing the new legal philosophy pronounced 
therein, when such new instruments are being prepared. Some estates can actually be 
wiped out by reason of the potential danger of double or even triple taxation of the 
transfer of intangibles. 


While several states have Reciprocal Statutory Exemptions in this matter, and 
New York State a constitutional provision against this sort of double taxation, it is not 
beyond the realm of conjecture that changes will be enacted whereby advantages of 
these recent U. S. Supreme Court decisions can soon be taken by many states in order 
to provide the much needed revenues the states so urgently desire. 


The majority opinion by Justice Stone, joined by Justices Reed, Black, Frankfurter 
and Douglas, held that both Tennessee and Alabama had the constitutional right to tax 
the Trust property and made this pronouncement as to the non-violation of the Four- 
teenth Amendment : 


“The doctrine, of recent origin that the Fourteenth Amendment precludes 
the taxation of any interest in the same intangibles in more than one State had 
received support to the limited extent that it was applied in Farmers Loan & 
Trust Co. v. Minnesota; Baldwin v. Missouri, and First National Bank v. Maine. 
Still more recently this Court has declined to give it completely logical applica- 
tion. It has never been pressed to the extreme now urged upon us, and we 
think that neither reason nor authority requires its acceptance in the cireum- 
stances of the present case.” 


After referring with approval to its decisions that jurisdiction to tax intangibles 
is exclusively in the state in which they are physically located (Union Transit Co. v. 
Kentucky, 199 U. S. 194, and Frick v. Pennsylvania, 268 U. S. 473), the court said that 
very different considerations, both theoretical and practical, apply to the taxation of 
intangibles, and that: 


“Such rights are but relationships between persons, natural or corporate, 
which the law recognizes by attaching to them certain sanctions enforceable 
in courts. The power of government over them and the protection which it gives 
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them cannot be exerted through control of a physical thing. They can be made 
effective only through control over and protection afforded to those persons 
whose relationships are the origin of the rights.” 


As to jurisdiction of a State to tax, the court said: 


“Whether we regard the right of a State to tax as founded on power over 
the object taxed, as declared by Chief Justice Marshall in MeCulloch v. Mary- 
land, through dominion over tangibles or over persons whose relationships are 
the source of intangible rights; or on the benefit and protection conferred by 
the taxing sovereignty, or both, it is undeniable that the state of domicile is not 
deprived, by the taxpayer’s activities elsewhere, of its constitutional juris- 
diction to tax, and consequently that there are many circumstances in which 
more than one State may have jurisdiction to impose a tax and measure it by 
some or all of the taxpayer’s intangibles.” 


The majority of the court then reasoned that since the decedent, though domiciled 
in Tennessee and enjoying the benefits of its laws, she still found it advantageous to 
create a Trust of intangibles in Alabama. Furthermore, the decedent reserved to herself 
the power to dispose of the property by Will. By these means she created two acts of 
legal relationships which resulted in distinct intangible rights, namely, legal ownership 
over intangibles in Alabama by the Trustee and the other in retaining her right to 
control the action of the Trustee with respect to having it pay the income to her for 
life and finally by retaining in herself power to dispose of the property at death, 
which she enjoyed under the laws of Tennessee. 


The pronouncement of the Court, upon which the coordinating “legal relationships” 
became conjunctively effective, is clearly defined in the following wording: 


“And since Alabama may lawfully tax the property in the trustee’s hands, 
we perceive no ground for saying that the Fourteenth Amendment forbids the 
State to tax the transfer of it or an interest in it to another merely because the 
transfer was effected by decedent’s testamentary act in another State. 


“No more plausible ground is assigned for depriving Tennessee of the power 
to tax in the circumstances of this case. The decedent’s power to dispose of the 
intangibles was a potential source of wealth which was property in her hands 
from which she was under the highest obligation, in common with her fellow 
citizens of Tennessee, to contribute to the support of the government whose pro- 
tection she enjoyed. Exercise of that power, which was in her complete and 
exclusive control in Tennessee, was made a taxable event by the statutes of the 
State.” 


“If we enjoyed the freedom of the framers of the Constitution it is possible 
that we might, in the light of experience, devise a more equitable system of 
taxation than that which they gave us. But we are convinced that that end can- 
not be attained by the device of ascribing to intangibles in every case a locus 
for taxation in a single State despite the multiple legal interests to which they 
may give rise and despite the control over them or their transmission by any 
other state and its legitimate interest in taxing the one or the other. While 
fictions are sometimes invented in order to realize the judicial conception of 
justice, we cannot define the constitutional guaranty in terms of a fiction so 
unrelated to reality without creating as many tax injustices as we would avoid 
and without exercising a power to re-make constitutional provisions which the 
Constitution has not given to the Courts.” 


“But when the taxpayer extends his activities with respect to his intangibles, 
so as to avail himself of the protection and benefit of the laws of another state, 
in such a way as to bring his person or property within the reach of the tax 
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gatherer there, the reason tor a single place of taxation no longer obtains, and 
the rule is not even a workable substitute for the reasons which may exist in 
any particular case to support the constitutional power of each state concerned 
to tax.” 


It is quite obvious, therefore, that these cases emphasize two salient factors: definite 
legislative power of two states to impose inheritance taxes which affect the same prop- 
erty; and (2) “Taxpayers’ activities” in other jurisdiction than that of “domicile” 
which will thereby afford the assertion of other taxing sovereignty powers. 


In each ease the states involved had exercised and expressed their legislative power 
by enactments which permitted the imposition of the taxes in cach state upon the same 
transfer of property. 


“Sections 1259 and 1260 of the Tennessee Code of ’32 imposes a tax upon the 
transfer at death by a resident of the state of his intangible property wherever 
located.” 


In substance it would therefore appear that these two U. 8S. Supreme Court decisions 
would merely give stability to the right of two or more states to contemporaneously tax 
intangibles in their respective jurisdictions when their statutes are made so inclusive, 
and that the Fourteenth Amendment is no longer a barrier thereto, because as the 
Court states: 


“We think that neither reason nor authority requires its acceptance in the 
circumstances of the present case.” 


Particular attention is to be given to the fact that in the case of Curry v. MeCanless, 
the decedent “bequeathed the trust property to the Trust Company (Ala.) by her last 
Will.” This sort of umbilical cord, so to speak, quite definitely becomes the media upon 
which, at death of Testator, the TRANSFER comes into being and subjected to the tax. 


“And since Alabama may lawfully tax the property in the trustee’s hands, 
we perceive no ground for saying that the Fourteenth Amendment forbids the 
state to tax the transfer of it or an interest in it to another merely because the 
transfer was effected by decedent’s testamentary act in another state.” 


Since this case placed considerable emphasis upon the decedent’s own voluntary 
act in utilizing the various benefits of selected residence in one jurisdiction and nomina- 
tion of Trustee in another, as well as renewing ot Trust Title Transfer by her Will 
executed under laws of another jurisdiction, gives rise to the possible question of advis- 
ability of perpetuating existing Trusts through the medium of a Will where two juris- 
dictional statutes can be operative on the “Transfer” of intangibles at date of death. 
Strong inference can be drawn that “Powers of Appointment” might be a more suitable 
media of continuing a Trust. Waschovia Bank & Trust Co. v. Doughton, 272 U. S. 567. 
Caution is to be noted, however, under the Florida Statutes C.G.L. 1342 (11) and 1342 
(40) in conjunction with the essential requisites of a “general” power of appointment 
as recited in Helvering v. Grinnell, 294 U. S. 153; 55 S. Ct. 354, affirming CCA 2 70 
Fed. (2) 705. 


It is quite obvious, however, that the safest manner by which owners of securities 
or other intangibles can be made most certain in protecting themselves from being 
subjected to multiple taxation is by making certain that such property, or at least as 
large a portion thereof as the circumstances permit, whether held in Trusts or otherwise, 
is so held and kept in the state of the owner’s true permanent domicile. 


The Supreme Court of Florida decided the case of “Starkey v. Carson” (189 So. 
389) on May 26, 1939, just three days prior to the U. S. Supreme Court ease above 
noted. Rehearing on the Florida decision was denied June 14, 1939, so it may be inferred 
that its attention was called to the case of Curry v. MeCanless (supra). 
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While this case deals with the taxing of Intangibles (or property rights) based 
upon valuations set from time to time, and was reversed on the single ground that 


the mere “allegations that the intangibles have ‘business situs’ in another named 
state is insufficient to show a business situs elsewhere that would relieve the intang- 


ibles from taxation at the domicile of the owner”, 


there are certain interpretive factors in said decision which make the s'tuation somewhat 
confusing in the matter of preparation of Trusts or in meeting the problems of taxa- 
tion on “transfers” in connection with estate matters hereatter. 


It is to be noted that the opinion of the Florida decision, supra, expressed the basis 
ot “locale” of the taxation at the “domicile of the owner,” while under paragraph 2 
ot the opinion the phrase “in this state” is made to apply, grammatically at least, to 
“every person, firm or corporation, ete.” It is obvious that “every person” within the 
State of Florida does not have a “domicile” in the state, and likewise the ownership of 
intangibles by “every person in the state” as of the date of any intangible tax assess- 
ment, raises the very pertinent question as to the right of the state to tax such intangibles 
which never have been or are not now within the jurisdiction of the/state. If the right 
to tax is directed against “every person” rather than against the intangible, there would 
be lack of harmony in the reasoning between the legal philosophy adopted by the Florida 
decision and the Curry v. MeCanless case. It would appear that the phrase “in this 
state,” as it is definitely and clearly set forth and pnuctuated in the statute (Chapter 
15789 Acts of 1931, Section 8) was meant to apply most obviously to the word “intang- 
ible” (or right) itself, rather than to the word “person.” Furthermore, if the enactment 
had used the term “citizen” or “resident” or one maintaining a permanent domicile in 
Florida, there would appear to be much more consistency in the interpretation given to 
the requirements for taxing intangibles owned by residents or citizens of this state who 
have their permanent domicile here even though the said intangibles or securities are not 
within the state at the time of assessment. 


Further confusion obviously arises when we consider that the matters of estate 
“transfer taxes” become involved in reconciling this recent decision of the Florida Court 


with that of the new legal philosophy indicated in the U. S. Supreme Court in Curry 
v. MeCanless. 


If the pronouncement which states: 


“economic advantages realized through the protection, at the place of domicile, 
of the ownership of rights in intangibles, the value of which is made the measure 
of the Tax” (First Bank Stock Corp. v. Minn, 301 U. S. 234 cited by Florida 
Supreme Court, supra) 


is made the predicate for the state to tax intangibles, whether with'n or without the 
state, it would appear that the Florida statutory wording is far from so expressing it. 
And as further stated in Curry v. MeCanless (supra) (Par. 6-8): 


“The power of government over them (intangibles) and the protection which 
it gives them cannot be exerted through control of a physical thing. They can 
be made effective ONLY through control over and protection afforded to those 
persons whose relationships are the origin of the rights. Obviously ... . they 
(intangibles) cannot be dissociated from the person from whose relationships 
they are derived.” 


One might conclude, therefore, that if the emphasis of the maxim “mobilia sequuen- 
tur personam” is placed upon the “domicile” of the owner as basis for identity and 


Continued on Page Thirty 
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RIPARIAN RIGHTS IN FLORIDA 
By CARROLL DUNSCOMBE, Stuart 


To those who own lands bounded by water the question of riparian rights arises and 
this title is based on: 


1. From whom did the base title come? 
2. Is the water navigable in law? 
3. Of what does it consist? 

I 


From whom did the base title come? The presence of Spanish Grants in Florida 
makes this one of importance. The Spanish Grant was similar to a homestead grant 
by the United States except its conditions were more severe; among other things the 
grant had to be surveyed by the surveyor general and recorded in order to see it did 
not overlap, but as in any grant from the sovereign nothing passes except that expressly 
included and Spanish Grants did not convey riparian rights. Brickell vs. Trammell, 
82 S. 221. 


In 1856 the Florida legislature conveyed the right to the United States and United 
States citizens who owned land, to build docks and warehouses and fill land that 
bordered on navigable streams or bays of the sea or harbor, as far as the channel and 
confirmed in such persons a!] improvements theretofore made. Section 1772 C. G. S. 


Section 1773 set out that this grant did not extend to swamp or overflow lands, but 
only to those persons who owned the shore on navigable streams, bays or harbors. 


It is s‘gnificant to note that this grant extended only to United States citizens or 
the United States for public purposes and did not mention inland lakes, aliens or corpo- 
rations. 


In 1921, the act was amended to include lands owned by United States, or any 
person, natural or artificial, or by any municipality, county, or governmental corporation 
under the laws of Florida and that such grant would not vest until the riparian land had 
been actually improved from the highwater mark in the direction of the channel or as 
near such direction of the channel as to equitably distribute the submerged lands. These 
statutes raised the following questions: 


1. Would a dock fall under the classification of a permanent improvement and of 
what nature would such dock have to be? (See Williams vs. Guthrie, 137 S. 682.) 


2. Could an alien or a corporation who had prior to 1921 not reduced the right 
to his or its possession reserve such rights? 


3. Did any of these acts ever attempt to convey riparian rights to the owners of 
the shore of an inland lake? 


Section 1777, conveyed the oil or mineral rights under such lands after they had 
been filled or improved. 


In the case of Spanish Grants, no oil or mineral rights had heretofore been con- 
veyed when Spain deeded Florida; excepting the confirmed grants; it held all the oil, 
neneral and riparian rights. The United States Government conveyed the overflow 
and swamp lands in Florida, reserving the right to the channels of rivers for navigation, 
but it did not convey the oil and mineral rights under Spanish Grants and hence it 
would appear that the owner of the shore in a Spanish Grant even if he filled his 
riparian rights would not acquire oil or mineral rights, because such rights still remain 
in the United States. 
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The present uproar in Mexico over the alleged contiseation of oil refineries appears 
to have been grossly misrepresented to the American public. The Spanish land laws are 
in effect in Mexico and Central America. Because some American bought land in 
Mexico and drilled and struck oil gave him no rights to it. The Mexican government 
holds that oil in trust for its people in the same manner our Internal Improvement Board 
holds the lands underlying nav'gable waters in trust for people of Florida. All such 
drillers were doing was stealing a trust asset. In Venezuela that is under the same law 
the driller went to the government and purchased the right to take the oil on a royalty 
basis. He made a valid deal with the authorized trustees and as a result Venezuela is 
one of the world’s most solvent nations, 


However, to get back to our theme, it appears the present owner of the shore of 
a navigable stream or bay of the sea or harbor, if he or predevessor in title has not done 
so, can vest his right by filling or bulkheading or making a permanent improvement 
thereon, and also acquire the oil and mineral rights under it, except if located in a 
Spanish Grant. 


II 


Is the water navigable in law? Probably this is one of the most difficult questions 
to determine. Overflow lands are described as lands covered by non-navigable and 
non-tidal waters. But no question appears to be of greater difficulty to construe than 
to determine what navigable water is. The general rule is that waters that are navigable 
in fact are navigable in law, but the trouble seems to be what does navigable mean. 
The Florida Court appears to have placed a wide latitude on such construction. In the 
Lake Jackson case, 50 South 836, Justice Whitfield’s opinion is supported by ihe 
weight of authority. See notes under Gibson vs. U. S., 166 U. S., S. 269 L. Ed. 996. 


The trustees of the I. I. Fund attempted to sell the bottom of the lake, which if 
under navigable water was not subject to sale. The evidence showed that the lake went 
practically dry at time but there was a hole in it where the road crossed and a raft had 
heen in use there for a long period and travelers used that raft, and hence the lake was 
navigable and the land could not be sold. 


In the Davis Shores case, 102 S. 336, the court held saltwater five feet in depth 
did not constitute navigable water. Justices Whitfield and Brown dissented and this was 
reversed on a rehearing, 


The question frequently comes up in admiralty suits and on criminal charges for 
obstructing navigable streams. Where the government is concerned its jurisdiction 
extends over navigable saltwater and navigable freshwater streams extending from one 
state to another. The cases following are of interest: 


Federal Rule as to What Waters are Navigable 


Nelson vs. Leland, 22 How. 50-La. 269: Was an appeal in admiralty from an order 
dismissing a suit for want of Federal jurisdiction. The matter in question was a suit 
by the consignees of the cargo of a flat boat against a steamer for a collision on the 
Yazoo river at night. The court abandoned the earlier rule adopted from the English 
common law, that only tidal waters were navigable was applied to admiralty and the 
fact a river was not navigable part of the year would not destroy it as a navigable 
stream when such was in fact possible. 


Gibson vs. U. S., 166 U. S., 269 L. Ed. 996: The notes under this case are of interest. 
The ease itself simply sustains the right of the government to improve navigation to the 
consequential injury of riparian owners. As the notes below point out, it is a highway 
and navigable. A small stream that can only be used during freshets to float logs may 
not be navigable, but if such a stream is used for that purpose over a period of time, 
such right is acquired by perseription, Also Stump vs. McNairy, 42 Am. Dee. 437. 
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Leovy vs. United States, 177 U. 8. 621 L. Ed. 914: Was a criminal suit for obstruet- 
ing a navigable stream. The question before the court was what water is navigable. 
The court said that because a skiff or small lugger could float on the water or float at 
high tide would not make it navigable but it must generally and commonly be useful 
to some purpose of trade or agriculture. In that case it was proved Red Pass had 
been caused by an overflow before the Louisana Purchase and had been used by small 
luggers or yawls carrying oysters to and from their beds and the mouth at the Gulf had 
closed and the only entry was from the Mississippi, but there was no proof it had been 
used for commerce either to transport passengers or produce. This case appeared to 
tum on lack of proof of navigability rather than whether or not it had been used for 
commerce. 


Perry vs. Haines, 191 U. 8. 17 L. Ed. 73: Was an appeal from New York State 
Court enforcing a lien for repairs to a canal boat that was used in the Erie Canal. The 
Federal Court held the canal was federal navigable water and the State Court had no 
jurisdiction. There was a strong dissenting opinion by four of the justices. One of 
the questions was if the Erie Canal dug by artificial means was navigable water. The 
court held that if it had been made navigable and so used, it was. That the rule in law 
as to whether water was navigable was whether, in fact, it was navigable. The dissent 
was not over the question of whether the canal was navigable, but if the repair to the 
boat was a maritime contract enforceable in admiralty. 


Crowell vs. Burson, 285 U. S., 55 L, Ed. 615: “Navigability itself is a question of 
fact, waters that are navigable in fact, are navigable in law.” 


It will be noted that there appears to be no definite rule as to what navigable waters 
are, and is a matter of proof in each case. Of course, any right to build or fill in 
navigable waters is subject to the prior claim of the United States to maintain commeree 
and its consent must first be obtained. To build without such permit is to construct a 
purpresture and it is subject to destruction by the government or any individual with 
whose navigation rights it interferes, and also makes the owner liable for damages 
for injury another suffers from such a nuisance. It might be noted in passing that 
the United States itself held such public property in trust for its citizens and its grants 
to the various states only transfers this trust property ‘to the states. 


As to the rights of those to build docks or make fills in the interior lakes it would 
seem some arrangement must be made with the Internal Improvements Trustees to 
acquire such right. It cannot be obtained by prescription and the statute did not 
include such property. No mention was made in the statute of property fronting on 
the ocean or Gulf of Mexico. The owner of such land is known as the littoral proprietor. 


III 
What is a riparian right? 


It is of the same status of an inchoate rights of dower or a homestead right. Upon 
the performance or happening of certain things the right vests. That is, the condition 
in the grant was that if you fill, bulkhead or erect a permanent improvement on it, it 
will vest. One must own the shore or bank in order to have the right and it passes 
with the land regardless of whether it was expressly conveyed. In some instances 
attempts have been made to convey the shore and reserve the riparian rights regardless 
of the fact such grantor had never done any of the things necessary to have the right 
vest. It must follow that such reservation was a nullity because the riparian rights 
belong to the owner of the shore and the grantor in such deed never had a vested right, 
and hence had no right he could reserve. 


Section 1772 expressly sets out the purpose of the grant was to enable the owner 
of the shore to improve and acquire the right. 


(Editor’s Note: See Article on Littoral Rights in Law Journal, December, 1937.) 
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IN BAR OF DOWER: HOMICIDE 
By LEONARD W. SHEA of the Miami Bar 


Foolhardiness would characterize any treatise, be it brief or monumental, were an 
attempt made to explore a phase of the law pertaining to the right of the wife in her 
husband’s property without benefit of a glimpse into its historical setting. Should a 
wife feloniously kill her husband and then interpose a claim for dower, the Florida 
judiciary’s inquiry necessarily would be retrospective in an exhaustive sense.' Placing 
these supposititious facts before the reader, it is possible that a prejudgment would 
result unfavorably to the widow; yet it is submitted that a considered speculation on the 
reader’s part would bring him to a contrary conclusion. The right to dower is, of course, 
of extremely ancient origin and before the Dower Act was passed in England2 the 
wife’s interest attached to every estate of inheritance of which the husband became 
seised to which any issue by the wife might have been heir. “Where a woman taketh 
a husband seised of such an estate in tenements, ete., so as by possibility it may happen 
that the wife may have issue by her husband, and that the same issue may possibly 
inherit the same tenements of such an estate as the husband hath, as heir to the husband, 
of such tenements she shall have her dower, and otherwise not.”4 Hence on the death of 
the husband intestate, the wife’s slumbering property right would spring into being. 
In England today she has (a) a life interest in a portion of the realty of which he dies 
intestate, provided he has not excluded her therefrom; (b) a certain interest in his 
personal estate under the Statutes of Distribution; and (c) a certain qualified right to 
administer his estate.4 But the first of these is the last vestige of the ancient dower 
which was afforded the widow for the sustenance of herself and her children. It is 
apparent that three conditions were necessary as a prerequisite of dower—(a) marriage, 
(b) sole seisin of an estate of inheritance, and (¢) death of the husband. Upon ful- 
fillment, the widow’s right was consummated it having attached in interest at the moment 
coverture and a seisin of proprietorship co-exised.5 


It follows that the wife during her husband’s lite had such interest in his dowable 
property that could be parted with, and there is little doubt that bar of dower could 
be effected by a fine levied by the husband and his wife’s concurrence therein, or by 
their suffering a recovery.?7 The wife could not release her right to dower and it was 
to remedy the subjection of the estate to this inconvenience that the Dower Act was 
enacted for it enabled the husband to cut off the dower by conveyance, will, or declara- 
tion, leaving to his spouse dower in lands of which he died seised, and to which her 
right of dower had not been taken away by the husband.8 But at common law and prior 
to the aforementioned Act, there is indisputable evidence pointing directly to varied 
methods by which the wife’s inchoate right might be forfeited as well as the cireumstances 
under which the right could not be defeated. Upon his death her interest became vested, 
while prior thereto it was contingent simply upon her survivorship, and by ordinary 
acceptation during her coverture she could not be deprived by any act of her husband 
whether his act was done in good faith or in fraud. The fundamental notion of dower 


The situation is without judicial determination in Florida. 

3 and 4 Will. 4c. 105 (1834). 

Litt. s. 53. 

In the United States dower conforms generally to the common 

variously regulated by statutes peculiar to the different states. 

5. 4 Kent 50.; Stamford vs. Cunning, 14 Me. 290; Emerson vs. Harris, 6 Metc. (Mass.) 475; 
Woldridge vs. Wilkins, 3 How. (Miss.) 369. 

6. Lampet’s Case, 10 Rep. 49b. (1613). 

7. Park, Dower, 193; 4 Kent 51; 2 Bla. Com. 137; Today it is by deed executed with her 
husband and acknowledged in the form required by statute; Coburn vs. Herrington, 

114 Ill. 104, 29 N. E. 478. 


8. The Administration of Estates Act of 1925, (15 Geo. 5, c. 23. s. 45 ¢.) abolished dower 
completely. 


law dower although 


2 
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was to provide for the widow’s support since the entire doctrine blossomed and flowered 
at a period when the wife was practically shorn of her right by coverture; hence devel- 
oped the maxim, “life, liberty, and dower are dear to the law.” But statutory changes 
were inevitable, and the Dower and the Administration of Estates Acts wrought changes 
surpassed only by legislation in this country. In Florida it is decisively understood that 
statutory dower rights are more liberal to the widow than were the common law dower 
rights.2 However the latter still prevail except where modified by legislative enact- 
ment.10 


The Florida Supreme Court has ruled'! that to sustain a plea in bar of dower based 
upon the Statute of Westminster'2 it is essential to prove that the wife left the husband 
willingly and that she was guilty of adultery during the desertion; this Act represents 
a step in tlie attitude of England toward modification in requiring a wife’s automatic 
relinquishment of dower upon her commission of adultery uncondoned by her husband. 
The mother country has further decided that whether the wife is living apart from the 
husband, by his consent'3 or because of cruelty attributable to him,'4 a bar to dower 
will be raised. Yet there is no deprivation apparently if the wife be abandoned by him 
and he be profligate, even though she commits adultery ;'5 nor if she be deserted by her 
husband, will her subsequent seduction and adultery operate as a bar.'6 Today in the 
United States, it has been estimated,!7 that eight jurisdictions have preserved the com- 
mon law dower in general but have imposed additional rights; ten jurisdict‘ons have 
abolished common law dower in name or in fact, its place having been usurped by a 
statutory system whereby the wife’s expectancy cannot be defeated by the husband’s 
sole act; fifteen jurisdictions have retained the common law conception in substanec; 
while the remainder of the states have incorporated newer schemes in protecting the 
interests of the wife. In Florida,'® she is entitled to an absolute share of the husband’s 
realty in fee simple fixed at one-third part, and also one-third part of the husband’s 
personal property; it is to be observed, parenthetically, that dower is not expressly 
abolished for the distributive share is explicitly referred to as “dower.” 


The foregoing having ind‘cated to some extent the sensitivity of the scales upon 
whieh the dower right rests in a more recent period and its susceptibility to variations 
in equipoise by acts of the wife, we may proceed to the question at hand. In absence 
of express Icgislative pronouncement it is clear that resort must be had to kindred 
situations and principles in determining whether the wife who murders her husband may 
successfully claim dower in his estate. From a strictly philosophical viewpoint all 
analogies must fail, and it is certain that the dower right is an estate that accrues not by 
reference to the law of descent but actually in opposition thereto insofar as that law is 
operative by reason of intestacy. That the estate is not to be regarded as acquired 
by descent or inheritance is clear from decisions!? involving the application of the 
inheritance tax. Nevertheless the intestate laws do cast an estate upon a named person 
or persons, and since dower is not a right derived through the husband but rather a right 


9. Herzog vs. Trust Co., 67 Fla. 54, 64 So. 426. 

10. Walker vs. Close, 98 Fla. 1103, 125 So. 521. 

11. Henderson vs. Chaires, 25 Fla. 26, 6 So. 164. 

12. Statute of Westminster, 2, 13 Edw. 1st, Chapter 34. This provision has been re-enacted 
in several of the states and recognized as common law in others. Lecompte vs. Wash, 
9 Mo. 555; Stegal vs. Stegal, 2 Brock 256, Fed. Cas. No. 13,351; Walters vs. Jordan, 
35 N. C. 361, 57 Am. Dec. 558. 

13. Hethrington vs. Graham, 6 Bing. 135, 31.R. R. 361 (1829). 

14. Woodward vs. Dowse, 10 C. B. N. S. 722 (1861). 

15. Rawlins vs. Buttel, 1 Houst. (Del.) 224. 

16. Shaffer vs. Richardson’s Admr., 27 Ind. 122; Appeal of Nye, 126 Pa. 341, 17 Atl. 618. 

17. Vernier, American Family Laws, Vol. 3, Sec. 188. 

18. Sec. 5507 (1), Compiled General Laws of Florida, 1984 Cum. Supp. 

19. McDaniel vs. Byrkett, 120 Ark. 295, 179 S. W. 491; Commonwealth’s Appeal, 34 Pa. 204; 
In re Weiler’s Estate, 122 N. Y. Supp. 608, aff’d. 189 App. Div. 905. 
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cast by the law upon the wife,2° the analogate is a real one and not deserving of de- 
preciation. Further, it admits of no argument that the operation of a statute of descent 
in its purest form2' is affected to no extent whatever by the procuration of the death 
of the intestate by the hand of the heir apparent even though induced by the thought 
of accelerating the operation of the ‘statute.22 This view should find complete favor 
since public policy necessitates a full recognition by a state of its laws; hence where 
the intestate law casts the property of the deceased, this is peremptory and to destroy 
its operation would be to fly squarely in the face of words absolute in their terms.23 
If then the laws of descent do not depend upon notions of conscience and natural right 
but rather upon the statutory expression,24 strict confinement thereto ‘may be insisted 
upon. This cardinal principle was neatly expressed in a ease arising in Illinois?5 
when Justice Phillips speaking for the Supreme Court said, “The line between legisla- 
tion and interpretation is clear and for the courts to declare a forfeiture for crime 
where the Legislature has remained s‘lent is legislation by judicial tribunals—a subject 
with which they have no coneern.”26 The writer is adverse to reading into the law of 
descent the common law maxim that no one can be permitted to take advantage of his 
own wrong, or fraud, or acquire property by his own crime for while the feudal policy 
in which the common law had its roots embraced the old Saxon idea of forfeiture of lands 
in punishment of felonies, yet corruption of blood and forfeiture of lands in ordinary 
felonies were abolished by early statute;28 and later in 187029 the entire doctrine of 
attainder, forfeiture, and corruption of blood was abolished except forfeiture consequent 
upon outlawry. It is, therefore, unmistakably certain that at an early period the common 
law (in the light of which the rules of law are to be interpreted and the legislative mind 
made intelligible) did not look kindly upon forfeitures. 


Inasmuch as forfeiture of property for crime is not known generally to our law, 
and since it does not intercept for such cause the transmission of an intestate’s property, 
no seemly operating principle to oppose the view in favor of the widow’s recovery 
projects itself. However the view herein taken is not one that has gone without criticism. 
In the majority of opinion in an issue presented to the Court of Appeals of New York,3° 
the nonapplication of the maxim volenti non fit injuria in a case3! with faets similar 
to the ones now under consideration was roundly censured; and some authorities, includ- 
ing English, Canadian, and American, are to be found in harmony with the critique.32 
But when a judicial tribunal is faced with explicit rules governing the transmission of 
property and nothing appears to warrant exclusion, it is earnestly maintained that the 
one upon whom the law casts the res may not be divested thereof by the court in the 
absence of positive statutory declaration. Mere emotionalism must not supplant the 
quest for that which is of prime import, viz. certainty of the law. It is at once interest- 


Continued on Page Thirty 


20. Smith vs. Hines, 10 Fla. 258; Finlayson vs. Love, 44 Fla. 551, Text 556, 33 So. 306; Catlett 
vs. Chestnut, 100 Fla. 1146, 131 So. 120. 

21. This obtains in the absence of express provision to the contrary. 

22. An express modification is imposed by the Florida Probate Act (1933), Art. 3, Sec. 32. 
Also Sec. 5480. (9) Compiled General Laws of Fla., 1934 Cum. Supp. 

23. Wharton, Homicide (3 Ed.), Sec. 667. 

24. In re, Kirby’s Estate, 162 Cal. 91, 121 Pac. 370, 39 L. R. A. (N. S.) 1088. 

25. Holdom vs. Ancient Order of United Workmen, 159 Ill. 619, 43 N. E. 772, 31 L. R. A. 67. 

26. Bosley vs. Mattingly, 14 B. Mon. 72; U. S. vs. Fischer, 2 Crouch 358, 399; Sedgwick, 
Construction of Statutory and Constitutional Law, 325. 

27. Reeve, Descents, 1. 

28. 54. Geo. 3 c. 45; 1 Chitty’s Crim. Law, 735. 

29. Statute of 33 and 34 Victoria, chapter 23. 

30. Riggs vs. Palmer, 115 N. Y. 506, 22 N. E. 188, 5 L. R. A. 340. 

30. Owens vs. Owens, 100 N. C. 240, 6 S. E. 794. 

32. Cleaver vs. Mutual Reserve Ass’n, 1 Q. B. 147 (1892); Lundy vs. Lundy, 24 Can. Sup. Ct. 
650; Hall vs. Knight, Eng. L. R. Ct. of App. 1 P. R. 1; Perry vs. Strawbridge, 209 Mo. 
621, 108 S. W. 641, 16 L. R. A. (N. S.) 244. 
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Editorials 


A NEW CONSTITUTION IN THE MAKING 


A committee headed by T. M. Shackleford, Jr., was appointed by the 
then president, Ed R. Bentley, to revise the Constitution and By-Laws 
of the Florida State Bar Association. 


During that administration much work was done by the committee, 
assisted by Secretary Dickinson, but owing to the illness of the chairman 
no report was made at the Belleair Convention. 


President Dan H. Redfearn re-appointed the same committee which 
made its report to the Conference of Delegates at Gainesville in October, 
1939. Most of the day was spent in studying the report. It was mostly 
approved, but a few amendments made and some sections returned to the 
committee for further study. 


It now appears that the final draft, which will be reported to the 
Association with the approval of the committee and the Conference of 
Delegates, will further democratize the Association. It will provide for 
the abolition of the present circuit vice presidents and the substitution of 
an Advisory Board made up of representatives elected by the local Asso- 
ciations. 


The Executive Council will be replaced by a Board of Governors elect- 
ed by Congressional Districts and from the State at large. The election of 
the Board of Governors will be by a mail ballot of members in the respec- 
tive districts in advance of the annual convention. A provision, making a 
full or part-time Executive Secretary possible at the discretion of the 
Board of Governors has been included. Improvement of the Group Mem- 
bership Plan has been attempted with the help of former President Giles 
Patterson, the original author of this plan. 


The whole purpose is to enlarge, democratize and make more efficient 
the Florida State Bar Association. 
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RESTATEMENT OF LAW PROJECT OF 
STATE OF FLORIDA 


By EDWIN L. JONES, State Supervisor 


Along with a number of other states including New Jersey, Michigan and New York, 
the Florida State Bar Association as co-sponsor with the University of Florida Law 
College, has recently begun a very comprehensive annotation of six subjects in the 
Restatement of the Law series as published by the American Law Institute of Phila- 
delphia, Pennsylvania, namely, Torts, Trust, Restitution, Conflict of Laws, Agency and 
Real Property, through the financial assistance of the Work Projects Administration 
of our federal government. 


No doubt the majority of the members of the State Bar are acquainted with the 
Restatement of Law publications, but to those not familiar with the meaning and purpose 
prompting the compilation of this type of law work, it ean be briefly stated that the 
Restatement is a most intelligent summary and digest of the general principles of law 
as found existing in the various forty-eight states which have been carefully assimilated 
and edited into a form that reflects the general law as administered in the United States. 
The efforts of the publishers serve a two-fold purpose in that the Restatement tends to 
unify the laws of all states and at the same time provides attorneys with a broad view 
of the general law for comparison with their own particular jurisdiction. 


The Works Projects Administration granted the sum of $34,212.00 to which sum 
the Florida State Bar Association, together with the University of Florida Law College, 
agreed to add the amount of $5,236.00 as their sponsor’s contribution. This sponsor’s 
contribution is to be liquidated in services rendered by various members of the State 
Bar, who serve as unit supervisors, members of editorial committees and in other activi- 
ties necessary for the progress and success of the project, except the sum of $700.00 
which must be advanced for the purchase of materials, supplies, ete. The fund granted 
by the government, with the exception of $1150.60, is to be expended solely in the pay- 
ment of salaries to workers upon project. 


The subject of contracts was annotated by Professor Thompson of the University 
of Florida Law College in 1933, and, as circumstances will permit, the State Bar hopes 
to completely cover the entire series in time, realizing the value to be derived from these 
efforts by all attorneys in Florida. 


The Honorable George P. Garrett of Orlando, Florida, representing the Florida 
State Bar Association, is state director and chairman of the American Law Institute 
Committee of the State Bar and it is under his direction that the entire project through- 
out the state functions. Mr. Garrett has received the able assistance of Judge John R. 
Himes of Tampa, Lucien Boggs of Jacksonville, J. Velma Keen of Tallahassee, and 
Dan H. Redfearn of Miami, in the detail management of this project, these prominent 
attorneys being unit directors directly supervising a group of attorneys, in their partie- 
ular city, who actually do the research and compilation of the citations. 


| 


24 - FLORIDA LAW JOURNAL 


The project proposal calls for the employment of twenty-eight qualified attorneys 
and eight stenographers over the entire state for a period of twelve months, Before 
becoming employed upon the project the unit directors, acting in behalf of the State 
Bar, interview these attorneys and satisfy themselves that they are possessed of those 
qualifications necessary to intelligently perform the work and can comply with Work 
Projects Administration regulations. 


These attorneys, after a short training period to acquaint them with their particular 
subject, are to thoroughly research through the Florida Reports, the Federal Reports, 
the State Statutes and the Florida Law Journal for all supreme court decisions and 
enacted laws that are found applicable to the principles as laid down in the Restatement 
of the Law upon the subjects under consideration. The reports are actually thumbed, 
so to speak, page by page by each annotator and all cases are scrutinized for possible 
application to the principles of law involved. 


The annotators, having found a case in point, prepare a brief story of such ease 
upon a mimeographed form which shows the principle of law dealt with, citation of the 
case, giving date rendered and both Florida and Southern reference, a concise statement 
of the facts, the holding of the Court in respect to law involved, signature of annotator 
and space allowance for editorial comment, by the State Bar. This form is then typed 
and given to an editorial committee which exists in each city where the project operates 
and is composed of local attorneys contributing their services who check the citations 
for accuracy and return them for final transcription in preparation to being forwarded 
to the American Law Institute for publication. 


In Jacksonville, Mr. Lucien Boggs has a group of six attorneys working upon th. 
subject of Real Property. Judge John R. Himes, in Tampa, has Torts with five attcr- 
neys being employed. The Tallahassee unit, headed by Mr. J. Velma Keen, deals with 
the subject of Agency and uses three annotators. The President of the Florida State 
Bar Association, Dan H. Redfearn directs the unit in Miami upon Trusts with the 
assistance of two attorneys. All attorneys in these units are placed in various law offices 
of their locality to perform their task where library facilities are available. 


When the editorial committee have finished their verification of the citations, they 
shall be typed in final transeription form and placed in loose-leaf binders and forwarded 
to the American Law Institute, Philadelphia, Pennsylvania, for further editing and publi- 
cation. Upon publication by the institute these annotations shall be made available to 
the bench and bar of Florida for a very nominal amount. 


The subjects of Restitution and Conflict of Law are not being annotated at present, 
but as the work progresses and qualified attorneys are secured these subjects will be 
handled. 


It is the sincere hope of Mr. Garrett and the able attorneys assisting him in the 
direction of this project, together with all the annotators, that the results of their efforts 
will show the fulfillment of all expectations and that the expenditure of such efforts 
and money will be justified in meritorous accomplishments for the benefit of all. 


JUVENILE PROBLEM WEEK OBSERVANCE 


The State Bar Association committee on Juvenile Courts and the Prevention of 
Juvenile Delinquency appointed by President Redfearn and consisting of Judge Walter 
H. Beckham, Miami; Judge W. S. Criswell, Jacksonville; Hon. E. B. Donnell, West 
Palm Beach; Hon. Joe S. Diver, Jacksonville; ard Hon. Henry Earl Gray, Gainesville, 
has set the week beginning Monday, February 26, A. D. 1940, to be generally observed 
throughout the state as a week of special study and emphasis on problems relating to 


FLORIDA LAW JOURNAL 25 


juvenile delinquency and erime. It is expected the Governor will issue a proclamation 
as was done last year. 


It is requested that each local association plan for the obsesrvance of this important 
week, preceding the same with timely publicity. The cooperation of various other civie 
groups, such as civic clubs, P.-T. A. groups, American Legion organizations, churches, 
radio, and newspaper editorials ean and should be enlisted, in order that the community 
may benefit on this occasion. The committee suggests that some practical work which 
might be done in this field would be to conduct a community survey, preferably under 
the auspices of the local Bar, to determine the amount of juvenile delinquency in each 
community, the factors causing the same, and the suggested remedy to improve the 
situation, with particular emphasis on law observance and law enforcement education. 
The study of local machinery dealing with juveniles, such as Juvenile Courts, Police 
Departments, and other law enforcement agencies, with possible recommendations for 
improving the same where needed, would likewise serve a fine purpose. 


The Junior Bar Association throughout the nation is making a very fine record in 
this field as a national activity, and members of the Junior Bar in each community could 


undoubtedly be of great help, particularly in communities where there is no organized 
bar association. 


There will be a short course conducted by the State Probation Association, at Gaines- 
ville, on February 18 and 19, 1940, at which time further emphasis will be given the 
observance of this week. The program for this short course will embrace many speakers 
of national importance in this field, and members of the bar particularly interested in 
this subject are invited and urged to attend. Plans for a statewide hook-up with a 
possible address by the governor and officials of the State Bar Association are being 
tentatively discussed to add further emphasis to the observance of this week. 


The committee reports widespread approval of this activity on the part of the Bar 
Association, and it is suggested that nothing will more greatly establish publie goodwill 
for the association itself, and in turn permit the association to do a good turn for the 
youth of the state than active participation in the work of this committee and the observ- 
ance of this week. 


Individual members of the committee will be glad to give additional suggestions or 
assistance on request. 


THEY TELL ME THAT --- 


Norman C. Hendry, Miami attorney, was has been recommended by both United 
on January 3, appointed by Governor Cone States Senators for the Federal Judgeship 


as judge of the Dade County Civil Court Y*°@ney ereated by the resignation of 


, Judge Alexander Akerman. 
of Record to succeed Ross Williams, reeent- 


ly appointed Cireuit Judge to succeed the ; . 
us 1 FA J. W. Boring of Vero Beach, associated 
ie Too with Judge L. M. Merriman, has been ap- 
pointed City Judge of that city. 


Thompson H. Getzen has been appointed 
Judge of Municipal Court of Dade City. 


Judge Ross Williams has been appointed 
by Governor Cone to fill the unexpired 

W. J. Barker of Bartow, one of the Cir- term in the Cireuit Judgeship, made vacant 
cuit Judges of the Tenth Judicial Cirenit, by the death of Judge H. F. Atkinson. 


| 
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LIFE’S RECORDS CLOSED 


WILLIAM M. COBB 


William M. Cobb, 57, a prominent at- 
torney of Daytona Beach, was found dead 
with a bullet wound in the head on the 
afternoon of January 3, in a field on his 
farm west of the city. 


Coroner Charles L. Beers pronounced 
the death a suicide and said no inquest 
would be held. Friends said he had been 
in ill health. 

Mr. Cobb is survived by a widow and 
three sons: William M., Jr., Wilmington, 
Del.; Harry, Washington, D. C.; and 
Thomas, an attorney of Daytona Beach. 


MILTON BRYAN 


Milton Bryan, early resident of New 
Smyrna and County Judge of Volusia 
County before the turn of the century, 
died early in December in Los Angeles, 
California, where he had more _ recently 
practiced his profession. 


JUDGE H. F. ATKINSON 


Judge H. F. Atkinson, Dean of the 
Cireuit Court Bench and a resident of 
Miami sinee 1897, died on December 12, 
at the age of 78 years. 

Death was reported to have been due 
to a streptococci infection of the kidney. 

Judge Atkinson had been a Cireuit Court 
Judge in Dade County continuously since 
1923. Prior to that time he was Judge 
of the Criminal Court of Record. He had 
also served as Justice of the Peace, City 
Attorney, County Attorney and School 
Board Attorney. He was affectionately 
known to his fellow lawyers as “Judge Ad.” 

Judge Atkinson was born in Savannah, 
Ga., but came to Florida in 1881, first 
engaging in orange culture near Titusville. 
Studying law in his spare time, he was 
admitted to the bar in 1889 and practiced 
in Titusville until after the historie freeze 
of 1894-95, which devastated the citrus 
belt. 


CHANGES IN LAW FIRMS 


Manley P. Caldwell of the Harvey Build- 
ing has announced the association with him 
of Madison F. Pacetti, formerly of St. 
Augustine. 


J. Locke Kelly, State Senator from 
Clearwater, and E. B. Casler, Jr., Mayor 
ot Clearwater, have announced the dissolu- 
tion of the law firm of Kelly and Casler. 
Both will practice alone, retaining their 
offices in the Florida Power Corporation 
Building, Clearwater. 


Ed R. Bentley announces the association 
with him of Raymond C. Smith for the 
general practice of law, with offices in 
the Cochrane Building, Lakeland. 


Philip A. Roll and Charles S. Isler, Jr., 
have announced the formation of a_part- 


nership for the general practice of law 
under the firm name of Roti ANnp ISLER, 
with offices in the Sherman Areade Build- 
ing, Panama City. 


Stuart W. Patton and Samuel J. Kan- 
ner have announced the formation of a 
law partnership under the firm name of 
Parton & KANNER, with offices in the 
Alfred I. Dupont Building, Miami. 


Charles Francis Coe, Horner C, Fisher, 
W. Murray Hamner, Russel O. Morrow, 
and Albert L. Rankin, Jr., have announced 
the formation of a law partnership under 
the firm name of Cor. Fisher aNnp Ham- 
NER, with offices in the Harvey Building, 
West Palm Beach, and Cartier Building, 
Palm Beach. 
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APPLICANTS ADMITTED TO FLORIDA BAR 


Buckley, Francis Kenedy: General edu- 
cation: Emerson Grammar School, 2% yrs., 
Portland High School, 4 yrs., Holy Cross, 
4 yrs.; legal education: Harvard Law 
School, Harvard University, Sept. 1936, 
through June, 1939, LLB degree; Consecu- 
tive study: 27 months, 5,000 hours. 


Banks, Wylie Coleman: General eduea- 
tion: Graded school, Franklin Academy, 
Columbus, Miss., 8 or 9 yrs., High School, 
Franklin Academy, Columbus, 3 yrs., Uni- 
versity of Alabama, 3 yrs., A.B. degree. 
also Southeastern University, Washington, 
D. C., for Accounting; Legal education, 
George Washington University, Washing- 
ton, D. C., at least four years, LLB degree. 

Berman, Joseph Alton: General educa- 
tion: Graded school: P. S. 125 P. 8. 66 
Lee Wallace, Jr., H. S., 8 years, Thomas 
Jefferson High School, 4 yrs., New York 
University, 2 yrs.; Legal education, Brook- 
lyn Law School, St. Lawrence University, 
3 yrs., LLB. 

Berson, William McHardy: General ecn- 
cation: Brownsville Grammar Sehool, »* 
yrs., Haywood County, Tennessee, High 
School, 4+ yrs., Southwestern College, at 
Memphis, Tennessee, 4+ yrs.; Legal educa- 
tion, Cumberland University, Lebanon, 
Tennessee, 1 yr., LLB, two years in law 
office of John T. Gray, Jr., Brownsville, 
Tennessee. 

Campbell, James Bowers, Jr.: Generat 
education: Graded school, Gwynne Inst:- 
tute, 9 yrs., Fort Myers High School, 3 yrs., 
no college; Legal education, National Uni- 
versity Law School, Washington, D. C., 
3 years and 4 months, LLB. 

Johnson, George P.: General education: 
Bellapais School, Cyprus, 7% yrs., Kyrenia 
High School, Cyprus, + yrs., Kyrenia Col- 
lege, Cyprus, 4 yrs., Dana College, Newark, 
N. J., 1% yrs.; Legal education, University 
ot Newark, N. J., 3% yrs., no degree (still 
attending classes). 

Knight, James Crawford: General edu- 
cation: Riverside Elementary School, 6 
yrs. (diploma), Riverside Military Acad- 
emy, 3 yrs. (diploma), University of Flor- 
ida, % yr.; Legal education, Cumberland 
University, 1% yrs., Miami University, 1 
semester, LLB, studied for one-half year 


in office of George I. Patterson, Miami, 
Florida, consecutive study, thirty months, 
five hours daily. 

King, Lee Alan: General education: 
Grammar and Western Junior High School, 
Lynn, Mass., 9 yrs., Classical High School, 
Lynn, Mass., + yrs.; Legal education, Suf- 
folk Law School, Boston, Mass., +4 yrs., 
LLB. 

Roberts, James Ragan: General educa- 
tion: Riverside Grammar School, 8 yrs., 
Duval High School, + yrs., Washington 
and Lee University, + yrs.; Legal educa- 
tion, Harvard Law School, 3 yrs., office 
of Thomas Cooper & Co., London, England, 
1 yr. 

Travers, Walter Edward: General edu- 
cation: Hyattsville Grade School, Hyatts- 
ville, Md., 7 yrs., Hyattsville High School, 
3% yrs., National University, School of 
Government and Economies, Washington, 
D. C.; Legal education, National Univer- 
sity, Washington, D. C., 3 yrs., LLB. 

Watson, Frank Leslie, Jr.: General edu- 
cation: West Riverside Grammar School, 
6 yrs., John Gorrie Junior High School, 3 
yrs., Episcopal High School, 4 yrs., Uni- 
versity of Virginia, 1 yr., University of 
Florida, 1 yr.; Legal education, University 
of Virginia, 3 yrs., LLB. Studied law for 
period of five months at Jacksonville, 
Florida, in the office of Crawford and 
May, and also in the office of Giles J. 
Patterson. Consecutive study, 8 hours per 
day, two months, 1937, two months, 1938, 
one month, 1939, 

Wanick, Joseph Anthony: General edu- 
‘ation: Graded school, Lincoln, Farrell, 
Pa., 8 yrs., Farrell High School, 4 yrs., 
Penn. State, Allegheny College, Edinboro 
Teachers College, Westminister University, 
Tulane University, 5 yrs.; Legal educat?on, 
University of Pennsylvania and University 
of Pittsburgh, 3 yrs., LLB (University of 
Pittsburgh). Studied law ten months in 
office of James Kytle Williams. Consecu- 
tive study, ten months, varying from two 
to four hours, 

Zewadski, William Kosciusko, 3rd: Gor- 
rie, and Wilson graded schools, 9 yrs., Hen- 
ry B. Plant High School, 3 vrs., University 
of Florida, 4 yrs.; Legal education, Uni- 
versity of Michigan, 3 yrs., LLB. 
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Local Bor 


ST. PETERSBURG BAR 


C. Frank Harrison was, on December 5, 
named president of the St. Petersburg 
Bar Association. 

Other officers selected included Robert 
S. Baynard, vice-president; George Salts- 
man, secretary, and Gene Corfar, treasurer. 

Members selected for the Executive 
Board in addition to the officers were Erle 
B. Askew, U. C. Barrett, E. B. Ellis, and 
L. P. Hardee. 

The speaker of the evening was Lewis 
H. Tribble, Assistant Attorney General 
of Florida, in charge of revising the 
statutes. 

Vietor O. Wehlc is the retiring president. 


TAMPA-HILLSBOROUGH BAR 


Judge John R. Himes of the Criminal 
Court was, on December 15, elected presi- 
dent of the Tampa-Hillsborough Bar As- 
sociation to sueeeed Calvin Johnson. John 
M. Allison was named vice-president. 

Members elected to the Executive Board 
were W. C. Brooker, Ralph Marsieano, J. 
W. B. Shaw, Baya H. Harrison, Jr., Chas. 
H. Ross, Luther W. Cobbey, and Frank T. 
Phillips. 

D. H. Redfearn, president of the Florida 
State Bar Association, was the principal 
speaker at the meeting. 


JACKSONVILLE BAR 


The Jacksonville Bar Association held 
its monthly meeting on December 7. This 
was the last meeting over which President 
Warren Jones will preside. 

The 1940 officers will be chosen during 
the month of January. 


FOURTEENTH JUDICIAL CIRCUIT 


Members of the Fourteenth Judicial Cir- 
euit Bar Association met on December 8, 
and elected Clyde R. Brown of Bonifay 
as president. Marion B. Knight of 
Blountstown, was re-elected vice president, 


and Phillip D. Roll of Panama City, was 
elected secretary - treasurer to succeed 
Reeves Bowen, of Chipley. 


PALM BEACH COUNTY BAR 


Richard C, Prescott was chosen by ac- 
clamation to head the Palm Beach County 
Bar Association at a meeting on December 
ai. 

Russell Morrow, Lake Worth, was elected 
first vice president, with Culver Smith, 
second vice president, and J. Leo Chapman, 
third vice president. 

Unanimously elected were James Nemec, 
secretary, and Gordon Lynn, treasurer. 

The retiring president is Murray Ham- 
ner. 


NINTH JUDICIAL CIRCUIT 


Approximately 200 attorneys, sheriffs, 
court clerks and their wives of the Ninth 
Judicial Cireuit were the guests of Cireuit 
Judge Alto Adams at the Adams-Carlton 
Ranch near Fort Pieree, on December 9. 


VOLUSIA COUNTY BAR 

The Volusia County Bar Association 
heard Lewis H. Tribble, Assistant Attorney 
General, in charge of the revision of the 
statutes, on December 8. 

Francis P. Whitehair, of DeLand, was 
elected president, with Horace D. Riegle, 
Daytona Beach, and Herbert Fuller, New 
Smyrna Beach, as vice presidents, Neill 
S. Jackson, of DeLand, was named seere- 
tary-treasurer. 


FIRST CIRCUIT 
The First Cireuit Legal Institute was 
held at the San Carlos Hotel in Pensacola, 
on January 5. 
J. M. Flowers, 


of Miami, discussed 


“Service by Publication’; and John Mur- 
rell, of Miami, discussed “Laws Pertaining 
to Married Women’s Rights in Florida.” 
J. EK. D. Yonge, president of the First 
Circuit Bar, opened the meeting and turned 
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it over to J. Velma Keen, Chairman of 
the Committee on Legal Institutes, 

Out of town guests present were D. H. 
Redfearn, president of the Florida State 
Bar Association, Jsutices Rivers Buford, 
Roy Chapman and Armstead Brown, and 
Ed R. Bentley, Editor of the Florida Law 
Journal. 

At the evening banquet, John T. Wiggin- 
ton, of Milton, was elected president for 
the ensuing year. 


SECOND CIRCUIT 

The attorneys of the 2nd Cireuit held 
their Legal Institute on January 4, at 
Wakulla Springs. “Trial of Negligence 
Cases” by Samuel Paseo, Pensacola; and 
“Recent Changes in Bankruptey Law,” by 
L. Earl Curry, Miami, were the subjects 
discussed. 

Hugh Taylor of Quiney, president, 
opened the meeting and turned it over to 
J. Velma Keen, who presided during the 
session. 

Distinguished guests present were Dan 
H. Redfearn, president of the Florida State 
Bar Association, Governor Fred P. Cone, 
Justices Rivers Buford and Roy Chapman, 
and Ed R. Bentley, Editor of the Florids 
Law Journal. 

After the formal discussion in the after- 
noon, a banquet was held at the Wakulla 
Springs Hotel in the evening. 


FOURTEENTH CIRCUIT 

The members of the 14th Cireuit Bar 
Association held their Legal Institute at 
the Dixie Sherman Hotel in Panama City, 
on January 6, under the leadership of 
Clyde Brown, of Bonifay, president, and 
J. Velma Keen, Chairman of the Legal 
Institute Committee. 

“The New Criminal Code” was diseussed 
by J. C. Adkins, of Gainesville; and “Ser- 
vice by Publication,” by J. M. Flowers, 
of Miami. 

Dan H. Redfearn, president of the F!or- 


ida State Bar Association, spoke on the 
need of the 7th Justice and for stream- 
lining the law. 

Other guests present were Ed R. Bentley, 
Editor of the Florida Law Journal, Jus- 
tices Rivers Buford, Armstead Brown, and 
Roy Chapman. 


JONED 


JACKSONVILLE’S 
PEEEEE LARGEST ond 
FINEST HOTEL 
aa 300 Rooms 
LITT 


JACKSONVILLE 
FLORIDA 
Charlie Grineh.. worse 


Conveniently located in the 
downtown business, shopping and thea- 
ter district. Every room an outside room 
(no court) with private bath, circulating 
ice water, radio, fan and bed reading 
lamp. Suites of parlor, bedroom and 
bath. Superior cuisine and service in 


The Patio Grill and The Rendezvous. 


Our Lobby, Dining Rooms, 
Lounge, Beauty Parlor, Barber Shop 
and all public rooms are completely air 
conditioned. More than half of our 
Guest Rooms are individually air con- 
ditioned---no re-circulation of air from 
one guest room to another. This modern, 
hospital-approved system is an exclusive 
feature of The Roosevelt. 


Drive your automobile into the 
Hotel Roosevelt Garage, which i: 
directly connected with our Lobby 


uP 
“A Robert R. Meyer. Hotel 


: Outside Rooms - No Court 
Circulating Ice Water 
Tub ond Shower 
In Every Room 


Miami, Fla. 


TURNER PUBLISHING CO., Inc. 


ANNOUNCES A New Florida Book — FLORIDA AUTOMOBILE ACCIDENT LIABILITY 

Including automobile accident cases from the beginning of the automobile era to the 

present; this book will be ready shortly after January 1, 1940.—It is the third volume of 
ARROW SERIES LAW BRIEFS 


Bound loose-leaf, ring-binders, simulated leather, flexible cover, typewriter impression 


Newark, N. J. 


_ $2.65 each. 
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NOTES ON INHERITANCE TAXATION 


Continued from Page Fifteen 


association of the intangibles fer taxing same, then the use of the word “person” in 
statute 15789 Acts of 1931 would not be sufficiently adequate as a foundation for the 
conclusions reached in said opinion, even though the principle thereof has been sustained 
by the case of Curry v. MeCanless. 


In any event it would appear most advisable that legislative revision be had in the 
near future, so that the several already existing taxation advantages of the State of 
Florida for those of means who desire to take up permanent residence, will not be 
curtailed by such blanket charge against security holdings whether within or without the 
state. A reciprocal pro rata basis should be provided whereby those who may have 
need for keeping some of the securities or Trusts in other jurisdictions, though perma- 
nently domiciled here, can be protected against multiple taxation on the entire value of 
intangibles, regardless of whether all or a portion is ever within the state. Many states 
provide for this reciprocal benefit whereby the intangible tax for each jurisdiction is 
based only on the value or maintained therein, 


IN BAR OF DOWER: HOMICIDE 


Continued from Page Twenty-one 


ing and significant to note that but three states33 have statutes expressly providing tor 
dower forfeiture upon the felonious homicide of the husband; two of these states require 
a conviction, Of course if a particular jurisdiction statutorily provides in a general and 
broad fashion for a deprivation to the murderer of all rights in the victim’s estate, this 
would exclude the designing widow. In Florida no such provision appears; the punish- 
ment for murder in the first, second, and third degrees is plainly stipulated34 and the 
policy of the courts in their respect and regard therefor is firmly entrenched. 


The statute having conferred upon the wite the right to dower,34 and the statutes 
having declared the method by which a bar thereto may arise,35 and no provision for 
forfeiture of property appearing, the view enunciated and adopted herein manifestly 
is impelled by the rigor of the law. Principles of natural justice are blatantly neglected 
and the sense of propriety of the mature in the law, as well as of initiates, may be out- 
raged by the result achieved, but such is the occasional sacrifice that must be made to 
a system that recognizes the inevitability of chaos were individual sensibilities to be the 
polar star. 


33. Arkansas, Crawf. and Moses, Dig. Supp. 1927, Sec. 3514 a. Iowa, C. 1927 Sec. 12032; N. 
Carolina, C. 1927, Sees. 10, 11, 2522-23, 4099. 

34. Serkissian vs. Newman, 85 Fla., 388, 96 So. 378. 

35. Sec. 5675, Compiled General Laws of Fla. (1927). 


OLD JOURNALS FOR EXCHANGE 
T. H. Getzen, of Dade City, has some 
back numbers of the Florida Law Journal 


OLD LAW JOURNALS WANTED 

Can any of our subscribers send us the 
May, 1935, and the October, 1939, issues 
of the Florida Law Journal? 


which he will be glad to exchange for other 


missing numbers of his file. 


Our files have become broken and = sev- 
eral law libraries are clamoring for them. 


14 Years’ Service 
TO ATTORNEYS AND BUSINESS EXECUTIVES 


CONFIDENTIAL INVESTIGATIONS 
LOCATING PERSONS 
(More than 5,000 in Ten Years 
SEARCHING PUBLIC RECORDS 
ASSIST CLEARING REAL ESTATE TITLES 
(Securing Quit Claim Deeds, Assignments of Mortgages Judgments, etc.) 
SECURING FACTS FOR EVIDENCE 
Any Legitimate Service or Negotiations Requiring Salesmanship or Diplomacy 
NO SHADOWING OR CRIMINAL WORK 
We Conduct a Professional and Business Service -- Not a Detective Agency 
Our Fees Reasonable and Based on Results 


PRIVATE TELEPHONE 26221 


SCHUYLER C. HODGE 


Bankers and Lawyers Service 
127 N. E. FIRST AVENUE, MIAMI, FLORIDA 
(Still serving the same clients we have served for the past ten years and more.) 
CORRESPONDENTS IN ALL LEADING CITIES 


New and 


UMerern 


ROBERT 
FULTON 


When you visit Dixie, you must see Atlanta, center of the “Gone 
With The Wind” country. When you visit Atlanta, a natural choice 
is the Robert Fulton, convenient, comfortable, economical, but 
above all clean. 


300 Rooms from $2 
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HY WE ADVERTISE THIS 


AeL*Re WORD INDEX 


After over 90% of the A.L.R. owners acquired this new one- 
half million word leads to A.L.R. annotations we were about 
to discontinue advertising it. But to our surprise the sale for 
this word index was just beginning. 


Non-A.L.R. Owners find this a most helpful desk book, which 
tells them the annotations they should consult on their current 
questions. 


Let this red desk book be your next library purchase. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER, N. Y. 
BANCROFT-WHITNEY CO., SAN FRANCISCO, CAL 
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Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 


LAKELAND 
TERRACE 
Lakeland 


DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 


ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 


SARASOTA 
TERRACE 


Sarasota 


CHARLOTTE 
HARBOR 
Punta Gorda 


GASPARILLA INN 
Boca Grande 


EVERGLADES INN 

Everglades 
USEPPA INN 

Useppa Island 


No matter what part of Florida you’re planning 
te visit ... no matter how much or how little 
you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


FLORIDA 


ORIDA 
got CoAsr 


BRADENTON a 
Manaler 
SARASOTA 

PUNTA GORDA 


OQ Marly 


USEPPA ISLAND 
San 


BOCA GRANDE 


EVERGLADES 
Everglades Saw 


> 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


TAMPA, FLA, 


Apply to TRAVEL AGENT or address individual hotel managers er 


HOTEL TAMPA TERRACB 


COLLIER FLORIDA COAST HOTELS 


745 FIFTH AVENUE 
NEW YORK, 


“te 
is 
i Motel Terrace : 
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Start righ APPROACHING ANY LEGAL PROBLEM 


Always Consult 


AMERICAN JURISPRUDENCE 


FIRST 


IN THIS WAY THE INVESTIGATOR— 


(1) refreshes his recollection of the con- 
trolling fundamental principles 


(2) obtains the necessary broad view of 
the subject involved 


(3) notes the bearing of his question on 
related topics 


(4) is placed in touch with leading cases 
that are readily available 


(5) is referred to annotations that cite and 
analyze every pertinent decision 


(6) has for his guide a reasoned text based 
on authorities of exceptional sound- 
ness. 


Resort to American Jurisprudence first, 


check your contentions with its text, and 
rest on its high authority. 


Published jointly and sold exclusively by 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO, CALIFORNIA 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO, 


ROCHESTER, NEW YORK 


: 


The Importance Of 
Hidden Values 


How can a lawyer determine with reasonable accu- 
racy, the ‘‘value’’ of any case or statute in which 
he’s interested? 


The answer is to be found in data obtained from 
the following sources: the history of the case on 
appeal; the interpretation placed upon the case by 
later cases; the legislative history of the statute; and 
the interpretation the courts give the statute. 


By means of modern scientific methods, Shepard’s 
Citations brings these hidden values to light... . 
presenting graphically as well as analytically, in- 
formation which must be known to every lawyer 
who intends to rely on a particular case or statute. 


Because of the guidance it provides, the Shepard 
service is utilized day in and day out by thousands 


of lawyers and judges in every city and town in the 
United States. 


Shepard’s Citations.is fully described in a 33 page 
booklet which will be mailed without charge to 
any lawyer—or law student—upon request. 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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NEW HOTEL 
May 


FLOWER 


THE PRIDE OF JACKSONVILLE 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL 
FLAGLER 


JACKSONVILLE 


KLOEPPEL HOTELS 


WHEN IN 
Jacksonville 
and 
West Palm Beach 


STAY AT 


FLORIDA’S 
FINEST HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 


WONDER HOTEL 
ef THE SOUTH 


NO INCREASE 7. 
IN RATES... 


EVERY ‘MODERN 
CONVENIENCE... 


GARAGE DIRECTLY CONNECTED 
WITH LosBY... 


ROBERT KLOEPPEL HOTELS 
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FLORIDA 
CRIMINAL PROCEDURE 
ACT 


Enacted by the 1939 Session 
of the Florida Legislature 


Prepared 
With Annotations 
by 


J. C. ADKINS 
(Of the Gainesville Bar) 


Member of the Bar Association Committee for the Revision 
of Criminal Procedure from 1934 to 1939. Served as 
Chairman of the Committee in 1937 


One Volume, price $10.00, delivered 


JOHN M. ELLIOTT 
Florida Representative 


Descriptive folder 
mailed on request 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
ATLANTA, GA. 


SERVING ION SINCE 1908 
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